GCDSNB Model Business Associate Agreement

This Agreement is made the ________ day of _____________________, 20_____, by and between _____________________________________, hereinafter referred to as Business Associate, whose address is __________________________________________________________________________________
 and ______________________________________________________, hereinafter referred to as Agency, whose address is Greenville County Disabilities & Special Needs Board P. O. Box 17467, Greenville, SC 29606.

RECITALS

Business Associate provides the Agency with ______________________________ services/supplies. Agency provides care for the mentally retarded and requires the services of Business Associate. Based on mutual consideration and benefits to the parties, they enter into this Agreement. 

TERM

The term of the Agreement shall begin on the _________ day of ___________________, 20_____ and continue through the ________ day of ____________________, 20____, during which time Business Associate shall perform the services described herein as well as those services outlined in Attachment “B” – Duties and Responsibilities.

This Agreement may be renewed at the end of the initial term by written agreement of both parties.

BILLED SERVICES

Agency agrees to reimburse Business Associate for billed services to agency consumers based on written invoices submitted by Business Associate within thirty (30) days following the receipt of payment from Medicare to Agency. In no event will Agency pay Business Associate prior to payment by Medicare to Agency for “Billed Services.” Business Associate must submit invoices to Agency no later than five (5) business days following the end of the billing period, which is designated as the last day of each calendar month. Invoices must be accompanied by documentation of labor and services on forms required by Agency, regulatory authorities, and payor entities. Invoices submitted without such documentation shall be considered incomplete and no compensation will be paid to Business Associate until all required documentation is submitted to Agency and Medicare pays Agency for the “Billed Services.” Further, payment by Agency is conditioned upon Business Associate’s satisfaction of all applicable Medicare requirements, including but not limited to, coverage criteria and timely completion and submission of proper supporting documentation to Agency.

Should Medicare reduce compensation for a “Billed Service” invoiced by Business Associate and subsequently submitted for payment by Agency, compensation from Agency to Business Associate shall be reduced by an equal amount.

SERVICES AND COMPENSATION

Business Associate agrees to provide “Billed Services” to consumers as set forth in Attachment “A” – Rate and Fee Schedule attached hereto and incorporated by reference as though set forth herein, in compliance with Titles 18 and 19 of the Social Security intermediary requirements.

Business Associate agrees to accept payment made to Agency from Medicare intermediary as payment in full for those services deemed to be covered under the Medicare Part A or the Medicare Part B program. 

Consumers are and remain obligated to pay Business Associate for services and supplies not covered by the Medicaid or Medicare Programs. Services and fees for non-covered services and supplies are identified in Attachment “A” – Rate and Fee Schedule attached hereto and made a part of this Agreement. Business Associate is responsible for providing Agency with updated pricing schedules and fees as changes to such services/supplies are made.

Agency is obligated to pay Business Associate for services/supplies as set forth by this Agreement as well as those outlined in Attachment B – Duties and Responsibilities hereby attached and made a part of this Agreement. 

Business Associate warrants that s/he has all the necessary qualifications, certifications, and/or licenses pursuant to current Federal and State law and regulations to provide the services required under this Agreement. Business Associate further warrants that s/he is not excluded from any state or federal health care program, or any third party payer program, has not been excluded from any such program, and that no basis exists for such exclusion. Business Associate also warrants that s/he has not been subject to any final adverse action as defined under the Health Care Fraud and Abuse Data Collection Program.

Business Associate agrees to notify Agency within twenty-four (24) hours, by certified mail/special carrier, if:

i. A final adverse action is taken or threatened against the Business Associate;

ii. The same or substantially similar services provided to any other Business Associate client is the subject of inquiry or investigation by any governmental agency, intermediary, or other third party payer; 

iii. Any adverse action is taken against any other Business Associate client in connection with substantially similar services or billed services;

iv. A breach in confidentiality or release of Protected Health Information (PHI) is determined to have been made by Business Associate’s employee(s), subcontractor or agent(s); 

v. Suspected fraudulent billings have been made or kickbacks have been provided to employees or agents of the Agency; and

vi. Business Associate no longer maintains the necessary qualifications, certifications and/or license to provide the services as outlined in this Agreement and Attachments “A” and “B” hereto.

HIPAA COMPLIANCE

Business Associate agrees to comply with the applicable provisions of the Administrative Simplification section of the Health Insurance Portability and Accountability Act (HIPAA) of 1996, as codified at 42 U.S.C.§1230d through d-8, and the requirements of any regulations promulgated thereunder including without limitation the federal privacy regulations as contained in CFR Part 164 (the “Federal Privacy Regulations”) and the federal security standards as contained in 45 CFR Part 142 (the “Federal Security Regulations”). Business Associate agrees not to use or disclose any Protected Health Information (PHI), as defined in 45 CFR 164.504, or individually identifiable health information, as defined in 45 U.S.C §1230d (collectively, the “Protected Health Information (PHI)”), regulations promulgated under HIPAA including without limitation the Federal Privacy Regulations and the Federal Security Regulations. Business Associate agrees to implement appropriate safeguards to prevent the use or disclosure of a consumer’s Protected Health Information (PHI) other than as provided for by this Agreement.

COMPLIANCE WITH LAWS AND REGULATIONS

In the event that any local, state, or federal governmental agency promulgates regulations which may effect the validity or enforceability of the terms hereof, the provision so affected shall be immediately subject to renegotiations upon the initiative of either party, and the remaining provisions hereunder shall continue in full force and effect. 

RULES AND REGULATIONS

Notwithstanding any other provision in this Agreement, the Agency remains responsible for ensuring that any service provided pursuant to this Agreement complies with all pertinent provisions of federal, state and local laws, rules and regulations.

MATERIAL SAFETY DATA SHEETS

Business Associate agrees to provide to Agency all applicable Material Safety Data Sheets (MSDSs) and any applicable MSDS information for any chemical or product s/he may bring into the agency for storage or use by agency personnel in accordance with current OSHA regulations and guidelines governing the use and storage of hazardous chemicals in the workplace.

REPRESENTATIONS, WARRANTIES, AND CERTIFICATION REGARDING DEBARMENT, SUSPENSION, INELIGIBILITY AND VOLUNTARY EXCLUSION FROM COVERED CONTRACTS

Business Associate represents and warrants to Agency, upon execution and throughout the Term of this Agreement, as follows:

a) Business Associate has, and shall maintain throughout the Term, all appropriate federal and state licenses and certifications which are required in order for Business Associate to perform the Services required of him or her under this Agreement and to receive reimbursement for said Services.

b) Business Associate’s personnel, if any, are each in full compliance with all pertinent federal and state requirements, including but not limited to, immigration, licensing, certification, health and immunizations status, in order to perform the functions assigned to him or her in connection with Business Associate’s obligations under this Agreement.

c) Business Associate certifies, by entering into this Agreement, that neither s/he, his/her principals, employees, nor independent contractors, if any, are presently under investigation for wrongdoing, nor debarred, suspended, declared ineligible, voluntarily or involuntarily excluded from participation in health care reimbursement programs by any state or federal department or agency.

d) Business Associate agrees to provide to Agency immediate notice and explanatory information as it develops, of any change of circumstance relative to this certification.

e) Business Associate certifies that s/he does not have a direct or indirect financial relationship with any of its subcontractors, business associates, etc., or the Agency that precludes the Business Associate from providing services/supplies in accordance with current regulations governing referrals and kickbacks.

f) Business Associate understands that this certification is a necessary condition for the continuation of this Agreement.

Agency represents and warrants to Business Associate, upon execution and throughout the Term of this Agreement, as follows:

a) Agency has, and shall maintain throughout the Term, all appropriate federal and state licenses and certifications, which are required in order for Business Associate to perform the Services required of Business Associate under this Agreement and receive reimbursement for same and to operate the Agency.

b) Each of the Agency’s employees is in full compliance with all pertinent federal and state requirements, including but not limited to, immigration, licensing and certification, health and immunization status, in order to perform the functions assigned to him or her, which are required in connection with this Agreement.

c) Agency has all approvals and certifications required by the appropriate state and federal agencies in order to qualify for and participate in Medicare and Medicaid programs.

d) Agency certifies, by entering into this Agreement, that neither its principals nor employees is presently under investigation for wrongdoing, nor debarred, suspended, declared ineligible, voluntarily or involuntarily excluded from participation in health care reimbursement programs by any state or federal department or agency.

g) Agency certifies that this entity does not have a direct or indirect ownership/relationship with Business Associate or any of its subcontractors, business associates, etc., that precludes the Agency from using the services/supplies provided by the Business Associate in accordance with current regulations governing referrals and kickbacks.

e) Agency further agrees to provide to Business Associate immediate notice and explanatory information as it develops, of any change or circumstance relative to this certification.

RECORDS AND REPORTS

Business Associate agrees to keep and maintain records of any “Billed Services” delivered to Agency consumers as may be required by any Medicare Intermediary, federal, state, or local government agency, Agency or other party whom billings for Business Associate’s services are rendered. Business Associate agrees to make all records of Agency’s consumers to whom Business Associate has rendered billed services available for Agency or consumer inspection.

Business Associate agrees to comply with all statutory requirements governing the maintenance of documentation to verify the cost of services rendered under this Agreement:

i. Until the expiration of five (5) years after the furnishing of such services pursuant to this Agreement. Upon written request, Business Associate shall make available to the Secretary of Health and Human Services (“Secretary of HHS”), the Comptroller General of the United States, the Medicare Intermediary, any other federal or state agency, or any of their duly authorized representatives having the authority or responsibility for payments for, or supervision of, Agency or Business Associate’s services, all contracts, accounting records, books, documents, and records of Business Associate that are necessary to certify and substantiate the nature and extent of such costs; and

ii. If Business Associate carries out any of the duties of this Agreement through a subcontract, such subcontract shall contain a clause to the effect that until the expiration of five (5) years after the furnishing of such services pursuant to such subcontract, upon written request, the subcontractor shall make available to the Secretary of HHS, the Comptroller General of the United States, the Medicare Intermediary, any other federal or state agency, or any of their duly authorized representatives having the authority or responsibility for, or supervision of, Business Associate’s services the subcontract, accounting records, books, documents, and records of such organization that are necessary to certify and substantiate the nature and extent of such costs.

Business Associate hereby agrees to save, defend, indemnify and hold Agency harmless of and from any and all liability, loss, cost or expense incurred directly or indirectly because of:

a) Failure of Business Associate or any of its subcontractors or agents to comply with the obligations set forth in section “i” or “ii” above, or

b) Any inaccurate or fraudulent claims submitted to Agency by Business Associate for billing or other purposes.

Business Associate agrees to:

a) Provide Agency with monthly written, dated and signed reports of each consultation visit that includes:

1. Identification of potential or actual problem areas;

2. Recommendations for correcting problem areas;

3. Plans for implementing recommendations; and

4. Plans for monitoring implementation of recommendations and correction of problem areas. 

b) Serve on and/or make reports to Agency committees as deemed necessary by the Administrator (e.g., Quality Assessment and Assurance, Infection Control, Care Planning, etc.).

INSURANCE AND INDEMNITY

Business Associate agrees to maintain such insurance as will fully protect both the Business Associate and Agency from any and all claims of any nature whosoever for the damage to property or from personal injury, including death that may arise from operations carried on under this Agreement either by Business Associate, any subcontractor, or by anyone directly or indirectly engaged or employed by either the Business Associate, subcontractor or both.

Business Associate shall submit to Agency prior to the effective date of this Agreement, and annually on the anniversary date of the policy for as long as this Agreement is in effect, a copy of the policy or certificate of insurance issued by an insurance company acceptable to Agency, showing that Business Associate has full liability insurance coverage, including coverage for any acts of professional malpractice, such insurance shall be in amounts not less than $_____________________ per person or incident up to $________________________ aggregate per year, and $________________________each occurrence of property damage coverage. Said policies shall name the Agency as an additional insured, and shall provide that the insurance company shall not cancel or modify said policy of insurance without giving the Agency’s Administrator thirty (30) days advance written notice. Business Associate’s insurance shall be primary.

Business Associate agrees to save, defend, indemnify and hold Agency harmless of and from any and all liability, loss, cost or expenses incurred directly or indirectly from any act or omission by the Business Associate or Business Associate’s agents, employees, subcontractors or invitees from any cause or causes arising from or relating to Business Associate’s performance under this Agreement.

Business Associate further agrees to save, defend, indemnify, and hold Agency harmless for all losses resulting from Business Associate’s errors, including errors in determining Medicare coverage for a particular item or service fees received for Billed Services in error to be refunded, and for any claim denials.

ASSIGNABILITY

It is understood and agreed that the services to be performed by Business Associate are personal in character and neither this Agreement nor any duties or obligations hereunder shall be assigned or delegated by the Business Associate without prior written consent from the Agency and it’s Administrator.

ADDRESSES FOR NOTICES

Any and all notices required or permitted to be given hereunder shall be considered to have been given if in writing and delivered to the respective party designated below upon the date of such delivery by certified/registered mail, return receipt requested, addressed to the respective party at the respective address set forth below, or at such other address as either party may furnish the other for the purpose by written notification delivered or mailed to the other herein provided:

Notices to Business Associate at:




Notices to Agency at:

____________________________________


____________________________

____________________________________


____________________________

____________________________________


____________________________

____________________________________


____________________________

____________________________________


____________________________

A copy of all notices and communications shall be similarly served on ________________________________, Esquire, for the Agency, located at the following address:

______________________________________

______________________________________

______________________________________

______________________________________

______________________________________

CIVIL RIGHTS

Business Associate agrees to comply with Title VI of the Civil Rights Act of 1964 and Section 504 of the Rehabilitation Act of 1973 in that Business Associate shall provide his/her services to all Agency consumers without regard to race, color, creed, national origin, age, sex, religion, disability, marital status, or payment status.

CONFIDENTIALITY, USE, AND RELEASE OF PROTECTED HEALTH INFORMATION (PHI)

Business Associate and Agency agree that the terms of this Agreement shall be kept confidential. In addition, Business Associate agrees not to disclose any of the Agency’s proprietary information to any other party, including the Agency’s competitors, without the Agency’s written consent.

Business Associate agrees to:

i. Use Protected Health Information (PHI) only for the purpose of fulfilling the service requirements of this Agreement and Attachments “A” and “B” hereto;

ii. To prohibit the use or disclosure of Protected Health Information (PHI) in any way that would violate current privacy standards;

iii. Establish appropriate safeguards to prevent the use or disclosure of Protected Health Information (PHI) stored or maintained by the Business Associate whether in written or electronic form;

iv. Report any misuse or disclosure of Protected Health Information (PHI) to the Agency and to the affected consumer(s) within twenty-four (24) hours of discovering such misuse or disclosure;

v. Require its subcontractors or agents to which it provides Protected Health Information (PHI) to agree to the same restrictions and standards of the Business Associate as set forth in this Agreement and Attachments “A” and “B” hereto;

vi. Provide a written procedure to the Agency under which consumers who are subjects of the Protected Health Information (PHI) may inspect and copy their information in possession of the Business Associate and allowing for the correction and amendment of information upon notice thereof from the Agency; 

vii. Provide a written procedure to the Agency under which consumers will be notified of the release of Protected Health Information (PHI) as required by current HIPAA regulations; and

viii. Upon expiration of this Agreement, return or destroy all Protected Health Information (PHI) received from Agency during the term of this Agreement, whether written or electronic format, and to retain no copies of such information. This shall not preclude the Business Associate from maintaining sufficient information solely to permit timely billing and to meet record retention requirements, provided that such information is returned or destroyed once such billing or record retention requirements are met and provided that the protections of HIPAA and this Agreement are extended until such time as such information is returned or destroyed.

PARTIAL INVALIDITY

If any non-material term, provision, covenant, or condition of this Agreement is held by a court of competent jurisdiction to be invalid, void, or unenforceable, the remainder of the provisions shall remain in full force and effect and shall in no way be affected, impaired, or invalidated.

ADDITIONAL COVENANTS

It is understood and agreed by and between the Business Associate and Agency that Business Associate shall abide by the Job Description identified in Attachment B of this Agreement. Such Job Description is subject to change as deemed by Agency or as may be required by future regulations governing pharmaceutical services provided to consumers in nursing care facilities. Agency shall provide Business Associate with a 30-day written notice of such changes.

INDEPENDENT PARTIES

This Agreement is an independent contract between the Agency and Business Associate. Neither party, nor any employee of either party, shall be construed in any manner whosoever to be an employee or agent of the other, nor shall this Agreement be construed as a contract of employment or agency. The Agency shall be under no obligation to provide Worker’s Compensation, disability, health, surgical or other insurance, or to provide unemployment benefits for the Business Associate or to withhold, deduct or pay income or social security taxes for the Business Associate.

TERMINATION

This Agreement may be terminated with or without cause by either party by giving sixty (60) days prior written notice.

Agency retains the right to terminate this Agreement without notice for any of the following reasons:

i. Investigation of or inquires regarding services provided by Business Associate proceed beyond six (6) months whether or not Agency is a party to said investigation or inquiry; 

ii. Business Associate is excluded from or subject to certain actions; 

iii. A basis for such final adverse action exists;

iv. Business Associate’s failure to meet the qualifications, certification, or licensing requirements to perform the services outlined in this Agreement and additional covenants as outlined in Attachments “A” and “B” of this Agreement;

v. A deliberate release of or use of Protected Health Information (PHI) that is contrary to this Agreement or to current privacy standards; and/or

vi. Business Associate’s failure to comply with the terms of this Agreement.

NUMBER OF DAYS

In computing the number of days for purposes of this Agreement, all days shall be counted, including Saturdays, Sundays and holidays; provided however, that if the final day of any time period falls on a Saturday, Sunday or holiday, then the final day shall be deemed to be the next business day.

GOVERNING LAW

This Agreement shall be governed by the laws of the State of ________________________ except as such laws may have been pre-empted by applicable federal law.

AMENDMENTS

This Agreement may be amended or modified at any time by the written consent of both parties.

WAIVER

The waiver by either party of any breach or any provision of this Agreement, or of any representation set forth herein, shall not be construed as a waiver of any subsequent breach of the same or any other provision, or representation. The failure to exercise any right hereunder shall not operate as a waiver of such right. All rights and remedies provided herein are cumulative.

INTEGRATION

This Agreement supersedes all previous agreements, oral or written, between the Business Associate and Agency and along with Attachments “A” and “B” attached hereto embodies the complete Agreement between both parties.



AGENCY





BUSINESS ASSOCIATE

__________________________________________

________________________________________

BY:_______________________________________

BY:_____________________________________

     Its:_____________________________________

     Its:___________________________________

Printed Name:______________________________

Printed Name:____________________________

Date:_____________________________________

Date:___________________________________

Witness:__________________________________

Witness:________________________________

Printed Name:_____________________________

Printed Name:___________________________

Attachment A – Rate and Fee Schedule

If Business Associate provides any goods or services to consumers

a listing of such goods or services, along with the rate or fee schedule, 

should be attached here.

Attachment B –Business Associate Duties and Responsibilities

Attach signed and dated copy of Business Associate’s duties and responsibilities here.

DRAFT

8/11/2003

